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SUPREME COURT OF THE STATE OF NEW YORK  
COUNTY OF KINGS 
-------------------------------------------------------------------------------X 
 
In the matter of the application of  
 
PEOPLE FOR GREEN SPACE FOUNDATION, INC.,  
LORI SCHOMP and JOSEPH MERZ,   
  
     Petitioners, 
 
For a Judgment Pursuant to Article 78 of the Civil Practice  
Law and Rules,   
 

-against- 
    
NEW YORK STATE URBAN DEVELOPMENT CORPORATION 
d/b/a EMPIRE STATE DEVELOPMENT CORPORATION and 
BROOKLYN BRIDGE PARK DEVELOPMENT CORPORATION,  
 
     Respondents. 
 
-------------------------------------------------------------------------------X 
 

 
 
 
 
 
 
Index No.:  
 
VERIFIED PETITION 
 
 
 

 
 Petitioners, People For Green Space Foundation, Inc., Lori Schomp, and Joseph Merz, by 

their attorneys, Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara & Wolf, LLP, as 

and for their Verified Petition herein, allege as follows: 

1. Petitioners bring this proceeding pursuant to CPLR §7803 for a judgment 

directing and compelling Respondents to prepare or cause to be prepared a Supplemental 

Environmental Impact Statement (“Supplemental EIS”) in order to comply with, amongst other 

things, the State Environmental Quality Review Act (“SEQRA”) for construction at and 

development of Pier 6, located in Brooklyn Bridge Park, County of Kings, State of New York.   

2. Petitioners further bring this proceeding to annul the determination by 

Respondents to release a certain Request for Proposal, dated May 13, 2014 (“RFP”) for 

residential development at Pier 6, on the grounds that Respondents violated the Urban 



2 
 

Development Corporation Act (“UDCA”) when the RFP impermissibly altered the project to 

create Brooklyn Bridge Park (the “Project”) by including affordable housing without modifying 

the General Project Plan for Brooklyn Bridge Park (“GPP”).  

3. Petitioners also bring this proceeding to enjoin Respondents from accepting or 

approving any proposals or bids pursuant to the RFP until such time as a Supplemental EIS is 

prepared and the GPP is modified.   

JURISDICTION AND VENUE 

4. Pursuant to CPLR §7804(b) and §506(b), venue in this proceeding lies in Kings 

County, in the Judicial District where Petitioners reside and maintain their principal place of 

business, and where Respondents made the determination complained of, and where the material 

events otherwise took place.   

5. Because this action arises under the laws and regulations of the State of New 

York, this Court has subject matter jurisdiction over this proceeding. 

PARTIES 

6. Petitioner People For Green Space Foundation Inc. (“PFGS”) is a not-for-profit 

corporation organized and existing under the laws of the State of New York.  PFGS’s mission is 

to support the preservation of park space in New York City.   

7. At all times hereinafter mentioned, Petitioners Lori Schomp and Joseph Merz 

each reside and have resided within five hundred (500) feet of the Pier 6 project site and will be 

directly affected and specifically injured in fact by the proposed project due to its private housing 

and parking, and by virtue of Respondents’ failure to draft a Supplemental EIS and abide by the 

GPP. 
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8. Petitioners Lori Schomp and Joseph Merz each make regular and repeated use of, 

and frequently visit and enjoy, the Pier 6 facilities area, including the Park located thereat.  Upon 

information and belief, Petitioners Lori Schomp and Joseph Merz make greater and more 

frequent use of the Pier 6 facilities and Park located thereat, than the average member of the 

general public. 

9. Upon information and belief, respondent New York State Urban Development 

Corporation d/b/a Empire State Development Corporation (“ESDC”), is a New York public 

benefit corporation whose primary role is to assist and support businesses and encourage 

economic investment and prosperity in New York State. 

10. Upon information and belief, respondent Brooklyn Bridge Park Development 

Corporation (“BBPDC”) is a corporation organized and existing under the laws of the State of 

New York and is a subsidiary of ESDC.  (See “Exhibit D”, Page 2). 

11.  ESDC and BBPDC are subject to the provisions of the UDCA.   

RELEVANT LEGAL AUTHORITY 

12. The UDCA implicitly grants municipalities the power to require a development 

corporation to perform project work according to the project plan provisions, and the power to 

subject such development corporation to penalties when it does not act in accordance with the 

terms of the project plan. 

13. The UDCA also sets forth the requisite administrative procedures for modifying 

and altering project plans, such as providing notice of proposed changes and an opportunity for 

comment before adopting the modified plan.   

14. SEQRA, codified in Article 8 of the Environmental Conservation Law (“ECL”), 

declares a broad public purpose to protect the environment and requires that all state and local 
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agencies conduct their affairs “with an awareness that they are stewards of the air, water, land, 

and living resources.”  ECL §8-0101; ECL §8-0103[8].  The definition of “environment” under 

SEQRA includes “existing patterns of population concentration, distribution or growth, and 

existing community or neighborhood character.” ECL §8-0105[6]. 

15. When an agency proposes an action which may have a significant effect on the 

environment, it must prepare an Environment Impact Statement (“EIS”), “use all practicable 

means to realize the policies and goals” of SEQRA, and “choose alternatives which, consistent 

with social, economic, and other essential considerations, to the maximum extent practicable, 

minimize or avoid adverse environmental effects, including effects revealed in the environmental 

impact statement process.”  ECL §8-0109[1] and [2].   

16. The EIS must analyze the significant adverse impacts of the action, describe 

mitigation measures, and evaluate the range of reasonable alternatives to the action that are 

feasible.  ECL §8-0109[2]; 6 NYCRR 617.9 [b]. 

17. The standard, which the case law imposes on the lead agency under these 

substantive requirements, is that the agency must take a “hard look” at the adverse environmental 

impacts of a project and make a “reasoned elaboration” of the basis for its determination.   

18. Each agency that approves an action which has been the subject of an EIS must 

make an explicit finding that said agency met the ECL requirements “and that consistent with 

social, economic and other essential considerations, to the maximum extent practicable, adverse 

environmental effects revealed in the environmental impact statement process will be minimized 

or avoided.”  ECL §8-0109[8]. 

19. More specifically, the agency must make findings which “consider the relevant 

environmental impacts, facts and conclusions disclosed in the EIS; weigh and balance relevant 
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environmental impacts with social, economic and other considerations; provide a rationale for 

the decision; certify that from among the reasonable alternatives available, the action is one that 

avoids or minimizes adverse environmental impacts to the maximum extent practicable, and that 

adverse environmental impacts will be avoided or minimized to the maximum extent practicable 

. . .”  6 NYCRR § 617.11[d]. 

20. After an EIS has been completed by the lead agency, a supplemental EIS may be 

required to address adverse environmental impacts not addressed or inadequately addressed in 

the EIS that arise from:  

(a) Changes proposed for the projects; or 

(b) Newly discovered information; or 

(c) A change in circumstances related to the project. 

6 NYCRR §617.9(a)(7)(i). 

 
21. Although SEQRA does not define changes in circumstances, “the purpose of a 

[Supplemental EIS] is to account for new information bearing on matters of environmental 

concern not available at the time of the original environmental review.”  Coalition Against 

Lincoln West, Inc. v. Weinshall, 21 A.D.3d 215, 799 N.Y.S.2d 205 (N.Y. App. Div. 2005); 

Municipal Art Soc. of New York, Inc. v. New York State Convention Center Development Corp., 

15 Misc.3d 1138(A) (N.Y. Sup. Ct. 2007).   

RELEVANT BACKGROUND FACTS 

22. BBPDC developed an Illustrative Master Plan (“IMP”) in 2000 which set forth a 

vision for a financially self-sustaining park on the Brooklyn waterfront that would provide 

recreational and cultural opportunities, “subject to any refinements thereto arising from the 

completion of the planning and environmental review processes for the Project.”   (See 
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Illustrative Master Plan (“IMP”), “Exhibit A”, Page 2; See Memorandum of Understanding 

(“MOU”), “Exhibit B”, Page 3).     

23. Prior thereto, a set of Thirteen Guiding Principles were established (by then-

Brooklyn Borough President Howard Golden and other officials) with respect to the forthcoming 

re-development of the downtown Brooklyn waterfront, and in particular, Brooklyn Bridge Park.  

These Guiding Principles, while not necessarily binding, provided a guide to the Project.  (See 

Thirteen Guiding Principles, “Exhibit C”).   

24. Among the Guiding Principles governing the re-development of Brooklyn Bridge 

Park are the following: 

(a) “The site shall have only so much commercial development in a park-like 
setting as is necessary to enliven the area, to provide security and to finance 
ongoing operations”; 

(b) “Full public participation and full public review throughout the planning, 
development and management processes”; 

(c) “Maximize dedicated park land and open space for year round public 
recreation, both active and passive”; 

(d) “[M]ixed-use development consisting predominantly of, and including the 
maximum level of, dedicated park land and open space, for both active and 
passive recreation”; 

(e)  “Specialized commercial uses (e.g. executive conference center/destination 
resort, restaurants, maritime center) shall be encouraged and residential and 
office uses shall be discouraged; and 

(f) “Minimize vehicular traffic congestion and pollution impact on 
neighborhoods to the north, east and south.” 

 
25. On May 2, 2002, then-New York City Mayor Michael Bloomberg, and then-New 

York State Governor George Pataki executed a Memorandum of Understanding (“MOU”) for the 

creation, development and operation of Brooklyn Bridge Park.  (“Exhibit B”, Page 3).  The 
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MOU requires that all revenue derived from appropriate uses in the Project area be used 

exclusively for the maintenance and operation of the Project.  (“Exhibit B”, Page 3).   

26. The GPP adopted on July 26, 2005 noted that the MOU “require[d] that the park 

be financially self-sustaining.”  (See General Project Plan (“GPP”), “Exhibit D”, Page 5).  To 

accomplish this mandate, the GPP included a plan for revenue-generating developments in the 

Park to provide funding.  (“Exhibit D”, Page 5).   

27. In 2007, ESDC submitted a Brief to the Appellate Division in Brooklyn Bridge 

Park Legal Def. Fund v. New York State Urban Dev. Corp., 856 N.Y.S.2d 235 (2d Dep’t 2008), 

and announced its commitment to “building the minimum development necessary” to cover the 

Park’s maintenance and operation needs.  (See Brief for Respondents-Respondent, dated May 

30, 2007 (“ESDC Brief”), “Exhibit F”, Page 15).   

28. ESDC also promised that if market conditions allowed for less development to 

support the Park’s needs, the development program would be reduced accordingly.  (“Exhibit F”, 

Page 16).    

29. On May 13, 2014, BBPDC released an RFP for residential development at Pier 6, 

requiring proposals to be submitted by July 21, 2014.  (See RFP, “Exhibit G”, Page 1).    

According to the RFP, each of the two development parcels on Pier 6 consists of approximately 

9,880 square feet of vacant land.  (“Exhibit G”, Page 5).  Parcel A has a maximum build height 

of 315 feet, and Parcel B has a maximum build height of 155 feet.  (“Exhibit G”, Page 9).  In 

total, the Pier 6 parcels consist of approximately 4,643,600 square feet. 

30. Although the RFP requires developers to submit proposals that abide by the GPP 

requirements, the RFP also requires that approximately 130,000 gross square feet of the Pier 6 
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parcels (approximately 30% of the apartments) be allocated for affordable housing.  (“Exhibit 

G”, Page 9).   

31. Petitioners concede that affordable housing is an important policy concern like, 

immigration cards, minimum wage, homelessness, et al, but the inclusion of another public 

policy in the footprint of Pier 6 presupposes that affordable housing can be incorporated because 

of excess finances.  This violates the GPP as well as Respondents’ commitment to reduce 

development if changes in market conditions allow for such reduction without affecting the 

financial sustainability of the park. 

32. For the first time in the history of the Project, the RFP required the inclusion of 

affordable housing, but BBPDC provided no rationale in the RFP or subsequent documents for 

the affordable housing mandate.      

33. Affordable housing would provide little to no revenue to the Park.  This is in 

direct conflict with the Project’s objective of having as minimal development as necessary to 

fund the Park.   

34. By allocating 30% of Pier 6’s development to affordable uses, the RFP implies 

that less development is necessary to support the Park’s needs.  It follows that the Park could 

afford to abide by its earlier promises and reduce the development accordingly instead of 

introducing affordable housing into a scheme that has only contemplated minimal development 

of a revenue-generating nature.    

35. If the affordable housing units actually generate revenue, these units would 

provide considerably less revenue than the market rate apartment units the Final Environmental 

Impact Statement (“FEIS”) contemplated in 2005.   
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36. Since affordable housing units would be sold or rented at a much lower rate than 

market rate units, Brooklyn Bridge Park would be deprived of the maximum revenue potential 

from these apartments.   

37. Concomitantly, since affordable housing would provide less revenue per unit, 

more units of affordable housing would be necessary to generate the same amount of revenue 

that market rate units would generate.   

38. The construction of more apartments than financially necessary on Pier 6 would 

be a violation of the minimum development mandate.  Therefore, the affordable housing 

mandate is inconsistent with the GPP.  

39. Accordingly, Respondents have failed to follow required administrative 

procedures and have otherwise acted in violation of SEQRA and the UDCA. 

RELIEF SOUGHT 

40. If an agency makes an improper decision or allows a project to start that is subject 

to SEQRA and fails to undertake a proper review, citizens or groups who can demonstrate that 

they may be harmed by this failure, may take legal action against the agency under Article 78 of 

the CPLR.   

41. Pursuant to CPLR §7803(3), an Article 78 claim may be made “whether a 

determination was made in violation of lawful procedure, was affected by an error of law or was 

arbitrary and capricious or an abuse of discretion. . . ” 

42. The New York SEQR process requires the sponsoring or approving governmental 

body/agency to identify and mitigate the significant environmental impacts of the activity it is 

proposing.  
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43. According to the “Public Approval and Environmental Review Process” section 

of the 2006 Modified General Project Plan, ESDC is the lead agency under SEQRA and is 

subject to SEQR review.  (“Exhibit D”, Page 16).  BBPDC, a subsidiary of ESDC, is likewise 

subject to the SEQR review process. 

44. Although a FEIS need only include what is reasonable or necessary, an agency 

must prepare a Supplemental EIS if environmentally significant modifications, such as changes 

in circumstances and newly discovered information, are made after the issuance of an FEIS.   

45. The “Build Year” used in the FEIS was 2012.  (See Affidavit of Edward 

Applebome in Support of Cross-Motion to Dismiss Petition, dated June 28, 2006 (“Applebome 

Aff.”), “Exhibit H”, Page 4).  Now in 2014, Pier 6 development has yet to begin and is certainly 

not close to being considered “substantially operational.”  (See City Environmental Quality 

Review Manual, dated 2001 (“2001 CEQR Manual”), “Exhibit I”, Page 2-4); City 

Environmental Quality Review Manual, dated 2014 (“2014 CEQR Manual”), “Exhibit J”, Page 

2-4).   

46. Furthermore, Brooklyn Bridge Park has experienced significant changes in 

circumstances and newly discovered information in the last nine years, inconsistent with the 

FEIS estimates and its analyses based off the 2012 Build Year.  These changes and information 

include, but are not limited to, the effect of Superstorm Sandy, substantially increased vehicular 

and pedestrian traffic, Park finances, and school overcrowding.   

47. The failure of Respondents to prepare a Supplemental EIS before releasing the 

RFP, particularly given the significant and multiple changes in circumstances and newly 

discovered information since the FEIS, is in violation of lawful procedure, is affected by an error 

of law, is arbitrary and capricious, and otherwise constitutes an abuse of discretion.   
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48. Respondents’ determination to release the RFP, with the affordable housing 

mandate, was arbitrary and capricious, an abuse of discretion, and in violation of law, and should 

be annulled.   

49. Petitioners also seek, inter alia, to suspend or otherwise stay the RFP and to 

require BBPDC to prepare or cause to be prepared a Supplemental EIS and modified GPP and to 

enjoin BBPDC from accepting or approving any Pier 6 proposals in contravention of the GPP. 

A. The Effects of Superstorm Sandy 

50. Since the FEIS was published in 2005, Pier 6 has experienced a dramatic increase 

in flood risk.  According to FEMA’s revised New York City flood map, Pier 6 development sites 

went from having a 0.2% risk of catastrophic flood activity to a 1% annual risk.  (See FEMA 

Flood Map, “Exhibit K”).   

51. An area with a 1.0% Annual Change of Flood (“ACF”) is considered by FEMA to 

be a “High Risk Area.”  (“Exhibit K”).  This five-fold increase has changed Pier 6 from a Low 

Risk Area to a High Risk Area of flooding.  (“Exhibit K”). 

52. Pier 6 is now categorized by FEMA as being in an “AE Zone”, which is 

considered a high risk flood area with a capacity for damage and destruction of buildings.  

(“Exhibit K”).  It is subject to mandatory flood insurance purchase requirements and floodplain 

management standards.  (“Exhibit K”). 

53. Moreover, according to New York City’s Climate Resilience Deliverables, sea 

levels are likely to rise 1-2 feet and could rise by more than 2.5 feet, in addition to the 1 foot rise 

that has already occurred since 1900.  (See New York City’s Climate Resilience Deliverables 

Report (“CRD Report”), “Exhibit L”, Page 6).  As sea levels rise, they increase the chances of 
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extreme floods by today’s standards.  (See Climate Central’s New York and the Surging Sea 

Report (“CC Report”), “Exhibit M”, Page 17). 

54. Sandy produced a storm surge of 9 feet.  (“Exhibit  M”, Page 17).  Assuming a 2 

foot sea level rise, the annual chance of extreme flooding would increase from 1% to 10%, over 

ten times today’s estimate.  (“Exhibit  M”, Page 17).  Sandy, which flooded Pier 6 and is now 

designated as a 100 year flood, would become a 10 year flood.  (“Exhibit M”, Page 17).  With a 

2 foot level sea rise and a storm comparable to Superstorm Sandy, Pier 6 would experience 

significant flooding.  (See Sea Surge Map – 8 feet (“SS 8”), “Exhibit N”; Sea Surge Map – 10 

feet (“SS 10”), “Exhibit O”).  Obviously, if flooding comparable to Sandy could recur every 10 

years, it would be folly not to evaluate the potential impact in a Supplemental EIS prior to 

receiving RFP responses from developers.    

55. The RFP only recommends, but erroneously does not require, proposals to include 

flood resiliency measures. 

56. The occurrence and effects of Superstorm Sandy are significant adverse impacts 

that must be addressed in a Supplemental EIS. 

B. The Effects of Increased Volume and Traffic at Pier 6 and Surrounding Areas 

57. The FEIS analyzed the projected traffic impacts associated with the proposed 

Park and commercial and residential uses on the downtown Brooklyn waterfront.  (See FEIS, 

Chapter 14: Traffic and Parking (“FEIS, Ch. 14”), “Exhibit P”; FEIS, Chapter 15: Transit and 

Pedestrians (“FEIS, Ch. 15”), “Exhibit Q”).   

58. According to the FEIS, the Project would generate a net total of 3,132 person trips 

in the weekday AM peak hour, compared to 8,040, 7,175 and 9,189 new trips during the 

weekday midday, PM and Sunday midday peak hours, respectively.  (“Exhibit P”, Page 14-1).  
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59. The FEIS also stated that there would likely be no new significant traffic or 

parking impacts in the AM peak hour not already disclosed for the other peak hours when 

project-generated demand would be substantially greater.  (“Exhibit P”, Page 14-1).  The Project 

would generate demand for an estimated 1,282 parking spaces in the weekday midday and 1,497 

spaces in the Sunday midday.  (“Exhibit P”, Page 14-45).     

60. As for the subway and pedestrian impact, the FEIS stated that the Project would 

generate an estimated 989 subway trips during the weekday midday peak hour, 1,558 trips during 

the 5:00-6:00PM peak hour and 1,375 trips during the Sunday 2:00-3:00PM peak hour.  

(“Exhibit Q”, Page 15-2).     

61. The FEIS also estimated that four of the area’s subway stations or station 

complexes (York Street, High Street, Clark Street, Borough Hall/Court Street) would only 

experience a peak hour demand in excess of 200 persons per hour in either the PM or Sunday 

peak hours, or both.  (“Exhibit Q”, Page 15-2).  Additionally, the FEIS stated that significant 

adverse pedestrian impacts were not expected to occur at sidewalks along the principal 

pedestrian access corridors serving the proposed project area.  (“Exhibit Q”, Page 15-2).   

62. These estimates from the 2005 FEIS are completely outdated and therefore no 

longer reliable.  For instance, the estimates severely underestimated the traffic impact on the 

surrounding neighborhood even without the proposed Project. 

63. Traffic in the surrounding neighborhood has drastically increased as a result of the 

Atlantic Yards Project, a mixed-use development project in the Atlantic Terminal area of 

Brooklyn, not far from Pier 6.   

64. Pedestrian traffic has also drastically increased beyond what the FEIS anticipated.  

The FEIS expected the Park to generate approximately “27,000 trips during a typical summer 



14 
 

Sunday and 15,000 trips during a typical summer weekday.”  (See FEIS, Appendix B, “Exhibit 

R”, Page 1).    

65. However, the actual numbers have turned out to be much higher.  Nancy Webster, 

Executive Director of the Brooklyn Bridge Park Conservancy, stated that while Brooklyn Bridge 

Park has yet to carry out a visitor count in 2014, “roughly 100,000 people visited [the Park] each 

Saturday and Sunday [in 2013].”  (See Mary Frost, Mayor de Blasio re-nominates Regina Myer 

president Brooklyn Bridge Park Corp, “Exhibit S”).   

66. On the topic of the 2014 visitor count, Webster stated that “while [Brooklyn 

Bridge Park] [hasn’t] counted, the numbers feel higher.”  (“Exhibit S”).  The actual visitor count 

in Brooklyn Bridge Park in 2014 is likely much higher than the estimate from 2013.   These 

numbers demonstrate that the FEIS drastically understated the number of visitors and pedestrians 

of Brooklyn Bridge Park. 

67. Upon information and belief, on any given date with good weather (and 

particularly on weekends and holidays), the Park at Pier 6 is already at or near capacity. 

68. The Pier 6 development will lead to even greater increased traffic (pedestrian and 

vehicular) and congestion in or around the Park and Pier 6. 

69. Therefore, these impacts should be evaluated in a Supplemental EIS. 

C. The Park’s Finances Must be Re-evaluated to Determine the Necessity of Pier 6 
Development 
 

70. Since its inception, Brooklyn Bridge Park was meant to be a financially self-

sustaining Park and its developments were to be constructed according to the Park’s need for 

revenue.   

71. Respondents previously conceded that the “BBPDC [is] committed to building the 

minimum development necessary to cover the park’s maintenance and operation needs,” and 
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promised, “if, once requests for proposals are issued for the development components, it becomes 

clear that market conditions will allow for less development to support the park’s needs, the 

development program will be reduced accordingly.”  (“Exhibit F”, Pages 15-16)(Emphasis 

added).   

72. The Park’s maintenance and operations budget was calculated at $15.2 million in 

the 2005 FEIS and this budget has only modestly increased to $16 million, as seen by the 

Brooklyn Bridge Park Financial Model Update in October 2013.  (See Affidavit of Signe 

Nielsen, for Respondents, In Support of Cross-Motion to Dismiss Petition and in Opposition to 

Petition, dated July 30, 2006 (“Nielsen Aff.”), “Exhibit T”, Page 3; See BBP Financial Model 

Update, dated October 21, 2013 (“BBP FMP”), “Exhibit Y”, Page 4).    

73. To date, the Park has four active real estate development projects: 1 Brooklyn 

Bridge Park (“1 BBP”), Pier 1 Development (“Pierhouse”), John Street development (“John 

Street”), and Empire Stores.  (“Exhibit G”, Pages 10-11).   Once these four projects and the Pier 

6 development are completed, Brooklyn Bridge Park is estimated to cost $12 million per year to 

operate and maintain, with an approximate $210 million in total to cover one-time maritime 

infrastructure repair expenses related to the Park’s waterfront piers.  (See Pier 6 Development 

Sites RFP Update, dated April 10, 2014 (“RFP Update”), “Exhibit V”, Page 4).   

74. The Park projects that revenue produced from the four development sites awarded 

to date will cover 92% of the annual operating expenses and 38% of maritime expenses.  

(“Exhibit V”, Page 5).  Revenue from the Pier 6 development sites is expected to cover the 

remainder of the operating and maritime expenses.  (“Exhibit V”, Page 5).   

75. Since the FEIS was conducted in 2005, there have been dramatic increases in real 

estate prices and land value in Brooklyn Bridge Park.  The Pier 1 and Pier 6 development sites 
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were projected to sell for $750 and $725 per square foot, however, the condominium units at Pier 

1 have been selling at an average price of $1,800 per square foot.  (See FEIS, App. C., “Exhibit 

W”, Page 3; See Josh Barbanel, Brooklyn Park Condos Sizzle, “Exhibit X”, Page 1).  This 

difference in sales price implies that the potential revenue from these two development sites is 

much more than what was projected in the 2005 FEIS. 

76. BBPDC’s inclusion of affordable housing in the Pier 6 development scheme 

suggests the Park’s budget for maintenance and operations will be met without the full proposed 

Pier 6 development.  If Brooklyn Bridge Park can forego millions of dollars in revenue by 

including affordable housing in the Pier 6 development, the scope of development can be 

reduced. 

77. These financial considerations are a change in circumstance and constitute newly 

discovered information since the 2005 FEIS such that the Park’s finances should be re-evaluated 

in a Supplemental EIS to determine the necessity for Pier 6’s development 

D. School Overcrowding is Newly Discovered Information that Must be Evaluated in a 
Supplemental EIS  

78. Chapter 4 of the FEIS evaluated the effects the Project would have on community 

facilities, such as schools.  (See FEIS, Chapter 4, “Exhibit Z”).  The FEIS concluded that the 

proposed project would not have significant adverse impacts on community facilities.  (“Exhibit 

Z”, Page 4-1).  The FEIS stated that “even with the student-age population generated by the 

proposed project, there would be sufficient capacity in the public school system to accommodate 

this added demand.”  (“Exhibit Z”, Page 4-1).     

79. The Brooklyn Bridge Park project site lies within the boundaries of Region 2 of 

Community School District 13 (“CSD 13”). (“Exhibit Z”, Page 4-2).  According to the 

Department of Education’s (“DOE”) enrollment and capacity figures from the 2003-2004 school 

year, the elementary schools in this Region were operating at approximately 65% capacity at the 
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time of the FEIS.  Id. The FEIS’s projections conclude that the elementary schools within Region 

2 “are not expected to operate at or above capacity in the 2012 future without the project.”  

(“Exhibit Z”, Page 4-6).   

80. According to the FEIS, all of the children living in the proposed residential 

buildings on the project site would be zoned to attend public schools in CSD 13.  (“Exhibit Z”, 

Page 4-7).  Even with the estimated additional 327 elementary school students from the Project, 

the FEIS calculated that elementary schools in Region 2 of CSD 13 would only operate at 75% 

capacity in 2012.  (“Exhibit Z”, Page 4-7).             

81. However, according to the New York State School Construction Authority, the 

elementary schools listed in the FEIS are, in fact, operating over capacity and overcrowded.  (See 

New York State School Construction Authority, 2012-2013 Enrollment, Capacity and Utilization 

Report (“NYSSCA Report 2012”), “Exhibit 1”, Pages 60-61); New York State School 

Construction Authority, 2013-2014 Enrollment, Capacity and Utilization Report, Book One 

(“NYSSCA Report 2013”), “Exhibit 2”, Pages 94-95).  

82. P.S. 8 and P.S. 46 are two elementary schools listed in the FEIS that are operating 

over capacity.  For example, in the 2012-2013 school year, P.S. 8 operated at 119% capacity 

while P.S. 46 operated at 103% capacity.  (“Exhibit 1”, Pages 60-61).  Overall, the schools listed 

in the FEIS for CSD 13 operated at 90% capacity in the 2012-2013 school year.  (“Exhibit 1”, 

Pages 60-61).     

83. Meanwhile in the 2013-2014 school year, P.S. 8 operated at 142% capacity while 

P.S. 46 operated at 104% capacity.  (“Exhibit 2”, Pages 94-95).  Overall, the schools listed in the 

FEIS for CSD 13 operated at 95% capacity in the 2013-2014 school year and were significantly 

overcrowded.  (“Exhibit 2”, Pages 94-95).     
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84. Even though the Project currently has only one completed development, the 

significant overcrowding of schools demonstrates that the Project already has a significant 

adverse impact on surrounding schools in addition to the significant adverse impact from 

population increases in the surrounding neighborhood.   

85. Moreover, the three developments currently undergoing construction have yet to 

contribute more elementary school students into this already overcrowded school system.  

(“Exhibit G”, Pages 10-11).   

86. It follows that the Project would continue to have a significant adverse impact on 

school capacity, even without the inclusion of the Pier 6 development.   

87. This significant overcrowding of schools indicates both that the Project already 

has had a significant adverse impact on surrounding schools, even without the Pier 6 

development, and that the FEIS drastically underestimated the significant adverse impact the 

Project has on schools.  

88. The overcrowding of schools is newly discovered information that has arisen 

since the FEIS was executed in 2005.  The Project’s adverse impact on community facilities 

should therefore be re-evaluated in a Supplemental EIS.  

AS AND FOR A FIRST CAUSE OF ACTION 

89. Petitioners repeat and reallege the allegations of ¶¶1- 88.   

90. By issuing the RFP with the requirement of 30% affordable housing without 

preparing a Supplemental EIS, Respondents have violated SEQRA, and have otherwise acted 

contrary to law, and otherwise in violation of lawful procedure.   
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91. By issuing the RFP with the requirement of thirty 30% affordable housing without 

preparing a Supplemental EIS, Respondents have violated SEQRA, and have otherwise acted in 

a manner that is arbitrary and capricious.  

92. By issuing the RFP with the requirement of 30% affordable housing without 

preparing a Supplemental EIS, Respondents have violated SEQRA, and have otherwise acted in 

a manner which constitutes an abuse of discretion.   

93. By virtue of the actions of the Respondents as aforesaid, Petitioners have suffered 

and otherwise will suffer substantial prejudice and irreparable harm. 

94. No prior application has been made by these Petitioners for the relief sought 

herein. 

AS AND FOR A SECOND CAUSE OF ACTION 

95. Petitioners repeat the allegations of ¶¶ 1 - 88 of this Petition. 

96. By issuing the RFP without modifying the GPP, Respondents have violated the 

UDCA and have otherwise acted contrary to law, and in violation of lawful procedure. 

97. By issuing the RFP without modifying the GPP, Respondents have violated the 

UDCA and have otherwise acted in a manner that is arbitrary and capricious.   

98. By issuing the RFP without modifying the GPP, Respondents have violated the 

UDCA and have otherwise acted in a manner which constitutes an abuse of discretion.   

99. By virtue of the actions of the Respondents as aforesaid, Petitioners have suffered 

and otherwise will suffer substantial prejudice and irreparable harm. 

100. No prior application has been made by these Petitioners for the relief sought 

herein. 
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WHEREFORE, Petitioners respectfully request that this Court grant judgment as 

follows: 

(a) declaring that Respondents have acted in a manner that is arbitrary, 
capricious, an abuse of discretion and in violation of law;  

(b) enjoining Respondents from accepting or approving or taking any other 
actions concerning proposals submitted in response to the RFP; 

(c) annulling the RFP;  

(d) directing Respondents to prepare or cause to be prepared a Supplemental EIS; 

(e) awarding Petitioners costs and reasonable attorneys’ fees; and 

(f) granting such other and further relief as the Court may deem just, proper and 
equitable.   

 
Dated:  Brooklyn, New York  
 July ___, 2014  
 
          ABRAMS, FENSTERMAN, FENSTERMAN, 

EISMAN, FORMATO, FERRARA & WOLF,  
      LLP 
 
 
      By: ___________________________ 
      Frank V. Carone 
      Attorneys for Petitioners 
      1 MetroTech Center, Suite 1704 
      Brooklyn, New York 11201 
      (718) 215-5300 
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VERIFICATION 
 

 
STATE OF NEW YORK   )  
                      ) ss.: 
COUNTY OF KINGS ) 
 
 
  Martin M. Hale, Jr., being duly sworn, says: I am the Chairman of Petitioner People For 

Green Space Foundation, Inc.; I have read the foregoing Petition and know the contents thereof; 

and the same are true to my own knowledge and based on publicly available documents, except 

as to the matters alleged upon information and belief, and as to those matters I believe them to be 

true.  

 
 
                                     People For Green Space Foundation, Inc. 
 
     By: ____________________________________ 
      Martin M. Hale, Jr., Chairman 
       
Sworn to before me this 
____ day of July, 2014 
       
 
      
______________________ 
Notary Public                          
 
 
 


